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QUESTION PRES EN T ED 

Did the trial court abuse its discretion when it refused to 
grant a motion for new trial based on newly-discovered 
evidence when such evidence is cumulative only and tends 
merely to impeach the credibility of one of the witnesses 
for the Government whose testimony has been fully corrobo¬ 
rated. 
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COUNTERSTATEMENT OF THE CASE 

On June 30, 1950, appellant and Bryant Oscar Pearce 
were found guilty of the crime of robbery by the jury which 
heard the case (Criminal Case No. 800-50), D. C. Code 
(1940) §22-2901, (J.A. B, L.). The jury also found An¬ 
thony Petro, the third defendant in the same case, not 
guilty. (J.A- I.) Appellant was sentenced to serve from 
three to nine years, with sentence to run concurrently with 
the sentence imposed on him in Criminal Case No. 20-49, 
and he is presently confined in the Federal Penitentiary at 
Lewisburg, Pennsylvania (JA- M). 

The evidence introduced at the trial included the testi¬ 
mony of (1) Martin Silver, the complaining witness, who 
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positively identified appellant and Pearce as his assailants, 
stating that he was approached, struck and robbed by these 
two individuals at 4141 Wheeler Road, S. E., in the District 
of Columbia on the night of March 15, 1950 (J.A. H); (2) 
Mrs. Laurice Crawford, who identified appellant and 
Pearce as the two men seen by her in the immediate vicinity 
of the offense shortly before it took place (J.A. H and G); 
and (3) Dianne Gail Daniel, who stated that she was in the 
company of appellant, Pearce and Petro on the night of the 
crime; that she saw appellant and Pearce strike and rob 
witness Silver; and that she saw appellant with the money 
obtained through the criminal act at a later time during the 
same night. Witness Daniel has not been indicted for her 
part, if any, in this offense (J.A. I). 

Sometime after the trial, it was learned by both the 
United States Attorney and appellant that Government 
Witness Daniel, alias Helen Belk, had a criminal record. 
(J.A. D, E, P, G.) Thereupon, on July 3, 1951, appellant 
filed in the District Court a motion for new trial based on 
the ground that this information constituted newly discov¬ 
ered evidence sufSciently important enough to warrant a 
new trial. Rule 33, Federal Rules of Criminal Procedure, 
(J.A. J. K) From the order of that Court overruling the 
motion (J.A. C), appellant now brings this appeal (J.A. A), 

SUMMARY OF ARGUMENT 

It is contended on behalf of appellant that he has been 
diligent in the search of all facts and circumstances which 
would reasonably tend to affect the verdict of guilty re¬ 
turned against him and that it was impossible to learn of 
the criminal record of Witness Daniel prior to the time of 
trial. He further contends that this new evidence can only 
be properly evaluated by the submission of the entire case 
to a new jury through the grant of a new trial. 

However, the law is now well settled in this jurisdiction 
that a new trial will not be ordered so that newly discovered 
evidence, which is cumulative in nature and which tends 
merely to impeach a witness, may be brought before a jury, 
when, as here, the testimony of such witness is fully cor- 
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roborated and there has been no abuse of discretion on the 
part of the lower court. 


ARGUMENT 

The Trial Court Was Correct in Refusing the Motion Made by 
Appellant for a New Trial Based on Newly-Discovered 
Evidence Consisting of the Recently-Discovered Criminal 
Record of One of the Witnesses for the Prosecution Be¬ 
cause Such Alleged Evidence is Cumulative Only and WilL 
at Most, Merely Tend to Discredit the Credibility of Such 
Witness Whose Testimony Has Been Corroborated. 

In accordance with the well-established rules of law, the 
actions and rulings of a trial court can only be reviewed 
by this appellate court by an appeal from the judgment 
rendered by such lower court. In the ordinary case, the ac¬ 
tion of a trial court on a motion for new trial is non-appeal- 
able because such motion is addressed to the sound discre¬ 
tion of that court.^ However, this Court has said in Hamil¬ 
ton V. United States, (1944) 78 App. D. C. 316 at 319, 140 
F. 2d 679, that: 

• • • A motion for a new trial based on newly discov¬ 
ered evidence rests on a different basis. In such a case 
the newly discovered evidence does not appear on the 
record supporting the judgment, and the only possibil¬ 
ity for review of the court’s ruling lies in an appeal 
from the denial of the motion for a new trial. There¬ 
fore, it is a settled rule of this court that the refusal to 
grant a new trial on the ground of newly discovered 
evidence may be ground for reversal where (m abuse of 
discretion appears. * • • (Emphasis added.) 

In the instant case, the trial court did not abuse the discre¬ 
tionary power vested in it when it denied appellant the 

1 See: Fook v. United States, (1947) 82 App. D. C. 391, 164 F. 2d 716, ccrt. 
denied 333 U. S. $38; Eiggins v. United States, (1946) 81 App. D. C. 371, 
160 F. 2d 222, ccrt. denied 331 U. S. 822; Beard v. United States, (1936) 65 
App. D. C. 231 at 238, 82 F. 2d 837, cert, denied 298 TJ. S. 655; Moder v. 
United States, (1933) 62 App. D. C. 65, 64 F. 2d 703, cert, denied 288 U. S. 
599, together with Caparrotta v. United States, cert, denied 289 U. S. 739; 
Landrum v. United States, (1933) 62 App. T). C. 18, 63 F. 2d 990; Preleau 
V. United States, (1921) 50 App. D. C. 287 at 288, 271 F. 361, cert, denied 
in Prioleau v. United States, 257 U. S. 633; West v. United States, (1902) 20 
App. D. C. 347 at 351; Price v. United States, (1899) 14 App. D. C. 391 at 
401; United States v. Wood, (1873) 1 MacArthnr (8 D. C.) 241; Luckenhach 
S. 5. Co V. United States, (1926) 272 U. S. 533. 
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privilege of a new trial.- At the time of the trial, the fact 
that Witness Daniel had a criminal record was not known 
by appellant, by the prosecution or by the Court. There¬ 
fore, in the absence of any questions designed to produce 
such information from the witness, the jury decided the case 
without knowledge of her peculiar background.^ When the 
motion for new trial came on for hearing, the trial court 
had the entire criminal record of Witness Daniels, alias 
Helen Belks, before it and there was ample opportunity for 
a thorough examination of both the criminal record and the 
extent to which it might possibly affect the verdict of a jury 
on new trial. 

The trial court did not abuse its discretion in denying the 
motion for new trial because the newly-discovered evidence 
which appellant seeks to present to a new jury is merely 
cumulative because it is designed to show the jury some¬ 
thing that has already been emphasized, namely, that Wit¬ 
ness Daniel is a person who has a tainted past. This wit¬ 
ness stated that she was in the company of the two individ¬ 
uals who were found guilty of criminal actions by the jury 
which heard her testimony. She told the jury that she went 
with three defendants, including the one who was acquitted, 
to the scene of the contemplated crime, remained with them 
while it was perpetrated and met with the same men at a 
later time. It can scarcely be contended that the jury was 

2Sec: McBonnel V. United States, (1946) 81 App. D. C. 123, 155 F. 2d 
297; cf. United StaUs v. Senft, (1921) (D. C. E. D. N. Y.) 274 F. 629, cited 
in appellant’s brief, at page 5, wherein the trill court exercised its discretion 
by granting a motion for a new trial in order to allow the convicted defendant 
to show that a Government witness, indicted after the verdict was rendered but 
before the defendant was sentenced, had been convicted of the same type of 
crime as defendant. The defendant was again convicted on the new trial, 
presumably with the testimony of the questionable witness, but the judgment 
was reversed without opinion in Senft v. United States, (C. C. A. 2d) 277 
F 1020. On a different point see: United States v. Senft (1921) (D. C- E. D. 
N. y.) 272 F. 134. 

3 Cf. United States V. Segelman, (1949) 83 F. S. 890 (TJ. S. D. C. W. D. 
Penna.), cited in appellant’s brief at p.ages 4. 5 and 8. wherein the trial court 
in its discretion ordered a new trial so that the conricted defendant could 
show that one of the government’s witnesses had been convicted of perjury. 
At the trial, the Government objected to questions put to the witness on this 
point and the court sustained the objections because at that time the witness 
had a motion for new trial smd/or arrest of judgment pending. The defen¬ 
dant was convicted again at the second trial at which time the perjurer-witness 
appeared and admitted to the former perjury. The trial court refused another 
new trial sought on the basis that such testimony i^ould not be allowed. United 
States V. Segelmany (1949) 86 F. S. 114. 
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so blinded by the tears of the witness or by the inherent 
virtues of womanhood to believe that Witness Daniel was, 
or is, a person of unquestionable character. That the jury 
did so believe can be deduced from the fact that it re¬ 
fused to convict defendant Petro, the only one of the three 
accused men who was implicated solely on the testimony of 
this witness. On the other hand, the jury did convict appel¬ 
lant and Pearce against whom two other witnesses, together 
with Witness Daniel testified. Hence, the evidence upon 
which appellant bases his motion for new trial is cumulative 
only, and the trial court was correct in refusing to grant 
a new trial for the single purpose of introducing such evi¬ 
dence.^ 

Appellant does not contend that Witness Daniel com¬ 
mitted perjury at the trial nor that the statements which she 
made were materially incorrect. Thus, the trial court did 
not abuse its discretion in denying the motion for new trial 
because appellant seeks to present the newly discovered 
evidence in an effort to impeach the credibility of Witness 
Daniel and to cast some doubts on her testimony. 

In the case of Brown v. United StateSy (1929) 59 App. 
D. C. 57, 32 F. 2d 953, the convicted defendant sought to 
gain a new trial, claiming, inter alia, that subsequent to the 
trial he discovered that the principal government witness 
had been convicted of bigamy and had served a term in the 
penitentiary. The trial court denied his motion for new 
trial, and this Court held on appeal that '(59 App. D. C. 
at 58): 

• • • We cannot say that there was any abuse of dis¬ 
cretion, Had the fact of Mingo’s conviction been 
known, it would have affected only the weight of his 
testimony, which, as already disclosed, was corrobo¬ 
rated, • • * (Emphasis added.) 

It is altogether clear that the jury did not consider the 
statements of Witness Daniel to be controlling in the case 

4 See: Burnett v. Vnited States, (1947) 82 App. D. C. 360 at 361, 164 
F. 2d 103; Maudes v. Midgett, (1919) 49 App. D. C. 139, 261 F. 1019; Hm 
V. Vnited States, (1903) 22 App. B. C. 395 at 412; United States 7. Barber, 
(1893) 21 App. B. C. 456. 
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because it acquitted defendant Petro, against wbom she 
alone testified, and, at the same time, convicted appellant 
Pearce, against whom Witness Silver and Witness Craw¬ 
ford also appeared. This means that the jury did not re¬ 
gard the testimony of Witnesses Silver and Crawford as 
merely corroborating that given by the witness here in. 
question. On the contrary, it has indicated with certainty 
that her testimony corroborated that which was submitted 
by the other two witnesses. However, for purposes of this 
appeal, the rule as laid down in the Brown case, supra, is 
controlling.® 

The case of Hamilton v. United States, supra, cited in 
appellant’s brief at page 55, is not in point. In that case, 
the defendant was convicted of solicitation and she made a 
motion for a new trial based on newly-discovered evidence 
in the form of affidavits which were inclined to substantiate 
her testimony at the trial that certain police officers, in¬ 
cluding the only one who- testified as to her active solicita¬ 
tion, called her over to their squad car and searched her 
pocketbook. The defendant proposed to offer these addi¬ 
tional witnesses at the new trial and no questions of credi¬ 
bility or prior criminal records were presented. The trial 
court denied the motion and, on appeal, this Court re¬ 
manded the case for new trial and held that (78 App. D. C. 
at 318): 

• • • An Affidavit of newly discovered evidence in a 

criminal case should be construed fairly to the accused. 

Ambiguities should not be resolved in favor of the 

5 Sec also: Thompson v. "United States, Xo. 10626, decided March 1, 1951, 

—■ App. D. C. - ,-F. 2d.-, wherein this Court, by affirming the 

action of the trial court which denied the motion for new trial, refused to allow 
the convicted defendant to introduce the newly-discovered police record of the 
only government witness who could testify to the facta of the crime; fViTiston 
V. United States, (1926) 56 App. D. C. 325, 13 F. 2d 297, wherein the corrobo¬ 
rating evidence consisted of whiskey in botUes and the identidcation of marked 
purchase money, and the court refused to allow a new trial; United States v. 
Cross, (1892) 9 Mackey (20 D. C. 365 at 390, where this Cpurt said: *** * * a 
new trial will not be granted for newly-discovered evidence which simply 
goes to the credit of one of the witnesses. * • *>> (Emphasis added.); BrooJee 
V. Peyton, (1803) 1 Cranch (1 D. C.) 128 affirmed 7 U. S. (3 Crunch) 92, 
wherein the court refused a new trial saying <<* • * the witness not l^ing 
the only witness to that point.’’ Cf. Coates v. United States, (1949) 84 
App. D. C. 359, 174 F. 2d 959, wherein the prosecution consisted of the testi¬ 
mony of the complaining witness; Arbuckle v. United States, (1944) 79 App. 
D. C. 282, 146 F. 2d 657, wherein the proposed evidence tended to show that 
one of the witnesses had made false testimony at the triaL 
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prosecution without inquiry of the proposed witness. 
This is particularly true in a case where the sole evi¬ 
dence to support a conviction is the word of the arrests 
ing officer, and where in addition the prosecution with¬ 
out any apparent reason has declined to produce cor¬ 
roborating evidence which the record shows might have 
been offered. Under such circumstances, we think it 
was an abuse of discretion when the trial court in¬ 
dulged in a hypothetical interpretation of the state¬ 
ment of newly discovered evidence in order to make it 

consistent with the testimony it was intended to rebut. 

• • • 


Also not in point is the case of Griffin v. United States, 
(1950) 87 App. D. C. 172, 183 F. 2d 990, cited in 
appellant's brief at pages 7 and 8,® because the ques¬ 
tion there presented concerned the proposed introduction 
of evidence tending to show an uncommunicated threat in 
a first-degree murder case, where the defense was self- 
defense. No question of the prior conviction or criminal 
record of any of the witnesses was involved and the two- 
cases are different in all material aspects. Here, the trial 
court was correct in refusing to grant a new trial because 
appellant sought merely to bring some discredit to a wit¬ 
ness for the government whose testimony is firmly cor¬ 
roborated by two unimpeachable witnesses. 

The government readily agrees that appellant and his 
counsel have been diligent and persistent in their efforts to 
locate such evidence as might possibly affect the verdict of 
the jury. However, inasmuch as the information which has 
been discovered to date will add nothing of probative value, 
and inasmuch as there is substantial evidence to support the 
verdict, this Court has no other duty than to affirm the ac^ 
tion of the lower court in denying the motion for new trial. 

6 For the conviction, see: 83 App. D. C. 20, 164 F. 2d 903, cert, denied 333 
U. S. 857 j for the mandate of the Supreme C-ourt ordering this Court to de¬ 
termine the prevailing rule in the District of Columbia, see: 336 XT. S. 704. For 
a rnmilar case, See: Grij^n v. Clemmer, 83 App. D. C. 351, 169 T. 2d 961. 
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CONCLUSION 

Wheeefore, it is respectfully submitted that the order of 
the District Court should be affirmed. 

Charles M. Irelan 
United States Attorney 

Robert M. Scott 
Joseph M. Howard 
Lewis A. Carroll 
Assistard United States Attorneys. 
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